
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petitlon
o f

West ly Displays, Inc.
Mlke PopoLow

for Redetermination of a Deficiency or Revlsl"on
of a Determination or Refund of Corporatlon
Franchlse Tax under Article 9A & 27 of the Tax Law
for the Years 1978 - 1980.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck, belng duly sworn, deposes and says that he ls an employee
of the St,ate Ta:r Comlsslon, that he ls over 18 years of age, and that on the
17th day of January, 1986, he served the wlthln notLce of DecisLon by cert i f led
mail upon Westly Dlsplays, Inc. rMike PopoLow the petitloner in the wlthln
proceedlng, by enclosl,ng a true copy thereof ln a securely sealed postPald
wrapper addressed as follows:

WestJ.y Displays ,  Inc.
Mlke Popolow
589 Main St.
I,lestbury, NY

and by deposlting s€rme enclosed ln a postpaid properly addressed wrapper ln a
post offlce under the exclusive care and custody of the Unl-ted States PostaL
Servlce wlthln the State of New York.

That deponent further
hereln and that the address
of the pet i t loner.

Sworn to before me thls
lTth day of January, 1986.

says that the said addressee Ls the Petitloner
set forth on sald wrapper ls the laat known address

ter oathsto
sec t lon  174



STATE OF NEW YORK

STATE TAX COWISSION

In the Matter of the Petitlon
o f

I , lest ly Displaye'  Inc.
Mike Popolow

for Redeternlnatlon of a Deficiency or Revlslon
of a Determlnatlon or Refund of Corporatlon
Franchlse Tax under Artlcle 9A & 27 of the Tax
Law for the Years 1978 - 1980.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck, belng duLy sworn, deposes and says that he ls an employee
of the State Tax Conmlssion, that he ls over 18 years of age, and that on the

17th day of Januaryr 1986, he served the withln not ice of Decl.s ion by cert l fLed

naLl upon Murray M. Knlght, the representatl.ve of the petitloner ln the wlthln
proceedi.ng, by enclosing a true copy thereof Ln a securely sealed postpaid

wrapper addressed as follows:

Murray M. Knight
60  E.  42nd St .
New York, NY 10017

and by deposltlng same enclosed ln a postpaid properly addressed wrapper in a
post offlce under the excluslve care and custody of the United States Postal
Service wlthin the State of New York.

That deponent further says that the sald addressee is the representative
of the petltioner hereln and that the address set forth on sald wrapper Ls the
last known address of the rePresentat lve of the Pet i t loner.

Sworn to before me this
17th day of Januaryr 1986.

Authorized to ter oaths
pursuant to Tax sec t lon  174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N
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January  17 ,  1986

Westly Displays, Inc.
Mike Popolow
589 Main  St .
Westbury, NY

Gentlemen:

Please take not lce of the Declsion of the State Tax Connission enclosed
herewlth.

You have now exhausted your rtght of review at the administrative leve1.
Pursuant to sectfon(s) 1090 of the Tax Law, a proceedlng in court  to revlew an
adverse decislon by the State Tax Conmissl-on may be lnstituted onJ-y under
Article 78 of the Clvl1 Practtce Law and Rulesr ond must be commenced in the
Supreme Court of the State of New York, Albany County, withln 4 months from the
date  o f  th is  no t ice .

Inquirles concerning the conputation of tax due or refund allowed Ln accordance
with thts decision may be addressed to:

NYS Dept. Taxatlon and Finance
Law Bureau - Litigation Unlt
Building /f 9, State Campus
Albany' New York 12227
Phone / l  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Peti t loner t  s Representat lve
Murray M. Knlght
6 0  E .  4 2 n d  S t .
New York, NY 10017
Taxing Bureaurs Representative



STATE OF NEI^I YORK

STATE TAX COMMISSION

In the Matter of the Petltl"on

of.

WESTLY DISPLAYS, INC.

for Redetermination of a Defl.cLency or for
Refund of FranchLse Tax on Buslness Corporations
under Articles 9-A and 27 of the Tax Law for the
Years  L978,  1979 and 1980.

Wtrether the Audlt DivlsLon properly asscrted

based on lncrements to lts federaL taxablc Lncome

Servlce, where the sharehoLders had resolved that

the corporation would be deemed additional salary

DECISION

deficiencles agalnst petl.t,ioner

by the Intcrnal Revenue

any expenses disallowcd to

or bonus income to them.

Peti t ioner,  I . IestJ-y DlspJ-ays, Inc.,  589 Main Street,  I , lestbury'  New York

11590, f tLed a pet i t l -on for redetcrnlnat ion of a def lc lency or for refund of

franchlse tax on business corporatlons under ArticLes 9-A and 27 of the Tax Law

for the years 1978, 1979 and 1980 (FtLe No. 42084).

A hearlng was hel-d before Dorl-s E. Steinhardt, Hearlng Officer, at the

offices of the State Tax Cornnlssion, Two I'Iorld Trade Center, New York' New

York, on September 11, 1985 at 2:45 P.M. Pet l t ioner appeared by Murray U.

Knlght, CPA. The Audit DlvisLon appeared by John P. Dugan, Esq. (Anne W.

Murphy ,  Esq. ,  o f  counse l ) .

ISSUE

FINDINGS OF FACT

1. For the yeare 1978 through 1980, for federal  corporat ion lncomc tax

purposes, pet i t l .oner,  West ly Displays, Inc.r  w8s a snaJ. l  buslness corPoret lon

under subchapter S of the Internal Revenue Code. For New York State franchlee
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tax Purposes, petitioncr ftled franchise tax reports remttting thcrewlth the

minimum tax of $250.00.

2. Petitloner's sole officers are Meyer (Mlke) Popol-ow and Harold Aroweetyr

each of whom owns 50 percent of the corporatlonrs outstanding sharce.

3. As the resuLt of an examinatl-on conducted, the Intcrnal Revenuc

Service dl"sal-l-owed certain travel and entcrtatnment expensea incurrcd and

deducted by petitioner during the years at lssue. Denominated ln the report as

' r f le ld  expenses , "  the  d l -sa lLowances to ta l l -ed  $23,648.00 ,  $25,368.00  and $17,392.00

for 1978, 1979 and 1980, respect lvely.

4. At a epecial-  neet ing held on July 9, 1980, petLt lonerrs shareholdere

adopced the foLlowlng resolutlon:

"Should there be a dtsal-lowance of entcrtalnment and/or travel or
busl.ness expense lncurred lndivldually for the eorporation by elther
Meyer Mike Popolow or llarold Arowesty, thLs dlsaLlowcd expensc would
be deemed addltl,onal salary or bonus income to the offlcer who
actually made the expendlture.rr

In accordance wLth their resolution, Messrs. Popolow and Arowesty eubnltted to

the Audit DivLsl"on reports of changes Ln federal taxable l-ucome (forne IT-115),

advl-sl.ng the Divlsion of the lncrements to thelr federal taxable income whlch

arose from the disallowance of petitl,onerrs expenses. Each shareholder reported

one-half of the federal changes as rrconstructlve dividends.rr Wcstly Displays,

Inc. dtd not file wlth the Audit Dlvlslon any report of the federal changes.

5. On November 5, 1982, the AudLt Dlvl"slon Lssued to petltloner three

nottces of additional tax due, assertlng franchise tax undcr Article 9-A of the

Tax Law for 1978, 1979 and 1980 in the respect, lve amounta of $21593.83, $21388.77

and $l  '440.25'  pLua accrued lntereat and penalty,  The def lc lencics werc

predlcated on petitionerrs failure to report the increases to its federal
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taxable income and were calculated by applying the tax rate of 10 percent to

such increases.

CONCLUSIONS OT LAW

A. That where the taxable Lncome of a corporate taxpayer is changed or

corrected by the Internal Revenue Servlce, Tax Law sectl.on 2LL.3 requlres the

taxpayer to report to the Audit Dlvislon such change or correctlon wlthLn

nl"nety days after the final determlnatlon thereof. In the event the taxpayer

falLs to conply with thls mandatory procedure, the Audit Divislon ls authorlzed

to assess a deficiency preml"sed on the federaL change by nalltng to the taxpayer

a  no t l . ce  o f  add i t lona l  tax  due (sec t lon  1081te l t1 l ) .  Pe t i t l ,oner  does  no t

dispute that lt failed to advlse the Audlt Dtvlslon of the Servlcefe dl"salLoltence

of certaln expenses cLaimed. It follows that the Divislon was empoltercd to

assert additional franchl"se tax upon the increments to petltLonerfs taxable

income.

B. That i t  is imater lal  that pet l t ionerrs shareholders reported to the

Audit Dlvl,sion the changes to their income whlch flowed from the changes to

petitl,onerts income. Durl.ng the years under consideratlon, a small buslnese

corporation was subJect to Artlcle 9-A taxatlon, and increases to the corpora-

ttonrs lncome (due to disallowed deductlons) would necessarlly result ln a

double Level of taxr at the corporate and at the shareholder levels. (Sec Tax

Law sect l-on 209.8, added by the Laws of 1981, Chapter 103, sect lon 26, effect lve

for taxable years commencing on or after January 1, 1981.)
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C. That the pet i t l -on of WestLy Dlsplays, Inc. ls denled, and the not ices

of addltlonaL tax due lesued on Novenber 5, L982 are sustained in all respects.

DATED: ALbany, New York

JAf{ 1 71986

STATE TN( COMMISSION

sroNgB u

\$( d*F


